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32"° AND 33%° RESPONDENT’S FURTHER SUPPLEMENTARY /

REPLYING AFFIDAVIT

|, the undersigned,

FRANCISCO JABULANE KHOZA

do hereby make oath and state that:

1. | am an adult male and a member of the board of trustees of the thirty-
second respondent; | ceased acting as a member of the board of
trustees of thirty-third respondent upen it's liquidation on 28 August
2015, which liquidation was instituted by way of voluntary dissolution in

terms of section 28 of the Pension Funds Act, 1956.

2. | am duly authorised to depose to this affidavit on behalf of the thirty-
second respondent and, as the facts herein relate to the period prior to

the liquidation of the thirty-third respondent, | am duly authorised by the



appointed liquidators to depose to this affidavit on behalf of the thirty-

third respondent.

3. The contents of this affidavit are, ‘unless the context indicates
otherwise, within my personal knowledge and belief, and are true and
correct. To the extent that | may depose to facts wﬁich are not within
my personal knowledge, | have indicated the source of my information,
and | state that | verily believe such facts to be true and correct. To the
extent that | may make submissions of a legal nature in this affidavit, |
do so on the advice of the Funds’ legal representatives, which advice |

believe to be correct.

Allegations that the Funds have not been truthful and have deliberately

withheld information

4. | depose to this affidavit for similar reasons to the last affidavit to which
| deposed in this matter i.e. to place the correct facts on record. This
has again become necessary due to the false information and

allegations from Kamionsky in his affidavit deposed to on 1 June 2014.
5. It seems that, notwithstanding the extensive background to the

insurance situation which 1 provided in my previous affidavit,

Kamionsky is intent on ignoring or misunderstanding this background

e



as he pursues his various hobbyhorses. | deal with the most egregious

aliegations below.

Kamionsky states in paragraph 26 of his affidavit that “the applicants
have gone to great lengths to hide the truth about these indemnity
pplicies from the members, from the Adjudicator and from this Court.”
He then states in paragraph 27 that “the applicants and subsequent
trustees attempted to block me finding out the truth by refusing fo give
me copies of insurance policies and by instructing the insured not to
give me any information”, Kamionsky contends that he was compelled
to bring an application in the South Gauteng High Court, which was
bought under case number 30888/2011 on 14 September 2011, to
6btaih copies of the policies “and to get responses from the insurer’.
Later, in paragraph 75 Kamionsky asserts that “what is noteworthy is
that in paragraph 11 of the funds’ subplementary affidavit they admit for
the first time that the premiums were not paid on insurance policies.
The funds however had the opportunity to admit this in their first
affidavit but chose not to indicating that they are not being totally

honest and open with the Court”.

By these broad statements Kamionsky seeks to suggest that the Funds
have, through successive board members (trustees), sought to hide
what he perceives as the “truth” relating to the non-payment of
insurance premiums, and that they only belatedly “admitted” this non-

payment. This is not correct for the reasons which follow.

%\S



Responses to allegations

8. In paragraph 53 of the Funds’ response to the complaint dated 3
August 2011 (annexure “GL 27" to the founding affidavit), the Funds
pertinently stated that they were advised by the underwriting managers
on 18 March 2011 that the policies had lapsed due to non-payment of
premiums, and that cover had been reinstated with effect from 1 June
2011, acting retroactively to 21 November 2006. Paragraph 54 goes on
to record that the revised terms of cover also contain exclusions

effectively the same as those which had applied.

9. In addition to the extensive references to the issue in the Funds’
communication to members dated 24 August 2012 (annexure “FK9” to
7my supplementary affidavit), in an earlier communication to members,
entitied “Communication to intermediaries, participating employers and
members”, made by the Funds on 3 August 2011, extensive reference
was made to the insurance position, and it was stated that “whether or
not a claim is paid out under this policy depends on the terms and
conditions in force at the time a claim is made. These terms and
conditions have varied from time to time depending on what it was
possible to buy in the marketplace. The insurers were first notified of
the circumstances giving rise to the cost of the rebuild in the insurance
period beginning 1 August 2010. The Trustees have opinion from their
legal advisers that claims which arise from the rebuild, such as claims

by members for their contributions to the cost of the rebuild, are

o
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10.

11.

12.

probably excluded under the terms of the policies. This is as a result of
the exclusions imposed by the insurers on the renewal of the policy as

at 1 August 2010".

As to the non-payment of insurance premiums, the communication of 3
August 2011 stated “you may have seen comment that the Liability
cover lapsed earlier this year. This was so, but the Trustees arranged
for reinstatement with no gap in the period of coverage. The current
policy will expire on 31 May 2012. At this time legal opinion suggests
that the exclusions relating to the reinstated cover are effectively the

same as the exclusions that applied to cover prior to the lapse”.

In the above regard | attach a copy of the relevant communication to

members dated 3 August 2011 as annexure “FK10".

| should also mention that Kamionsky's suggestion in paragraph 27,
which is repeated elsewhere in the papers, that he “had fo bring an
application in the Gauteng High Court... to get copies of the policies
and to get responses from the insurer”, is misleading. The Funds were
not obliged to provide Kamionsky with copies of the policies, but
decided to do so to avoid wasting costs on litigation. As commented by
the insurers themselves, in their correspondence dated 9 September
2011, annexure FK8, Kamionsky did not have an insurable interest that

was insured in terms of the policies.



13.

14.

15.

It is also misleading to state, as Kamionsky does in paragraph 28, that
it was as a result of the above application that he “found out about the
non-payment of the premiums®. Kamionsky implies that as a former
officer of the Funded he had some right to this information. However,
this is obviously not the case. (As to persons who did have a right this
information inter alia terms of section 7D(1)(c) of the Pension Funds
Act, 1956, such as members and participating employers, the Funds
always provided such persons with such information. Thé various
communications to members and employers to which 1 have referred in

the affidavits submitted by the Funds in this matter testify to this).

| also wish to deal particularly with the allegation in paragraph 63 of
Kamionsky's further affidavit which states that the Funds “failed to bring
to the attention of the Court that the reason why the insurance cover
was qualified was due to the non-payment of the premiums by the
applicants leading to the insurance cover lapsing and the insurer was

then only prepared to reinstate the policy with this exclusion added in".

It is seems from the above that Kamionsky has apparently not read my
previous affidavit which | deposed to in October 2013. From
paragraphs 9 to 14 of that affidavit it is clear that the exclusions relating
to the financial reports for the Funds for the 2006 financial year already

applied to policies in respect of which the premiums had not been paid.

Thus, even if the premiums had been paid, any claims on the policy



16.

17.

would have been rejected by the insurer inter alia on this basis, as is
made clear by the letter from the insurer’s attorneys dated 9 September
2011, attached as annexure “FK8” to that affidavit, and in particulér
paragraphs 21 to 24 thereof. (According to the insurers, the policy
would also have been repudiated on the basis of nondisclosure by
Kamionsky himself, as is made clear by paragraphs 34 and 35 of that

letter. Kamionsky does not deal with this).

It is therefore incorrect and misleading for Kamionsky to state in
paragraph 63, with reference to the letter from the Funds’ attomneys,
that “the insurer was then only prepared to reinstate the policy with this
exclusion added_in” (my emphasis), and that “the exclusions [were

only] added into the policies when the policies were reinstated .... after

they had lapsed”. The fact of the matter is that at all relevant times
these exclusions were included in the policies which the Funds had in

place to respond to third party claims.

The Funds associate themselves with the comments made by the First
Applicant in paragraph 62 of the First Applicant's recent affidavit, dated
14 August 2015, in relation fo the assertion by Kamionsky in paragraph
64 of his affidavit: that the insurance policies which respond to claims

are those in place at the time that the decision to rebuild the records

was taken. Kamionsky is incorrect, and his understanding is based on
a misreading of the relevant insurance pblicy. It is clear, as | have

previously pointed out, that the relevant policy which must respond to



18.

10

claim made under “Defined Event 1. Negligence”, is the policy which
was in place at the time that the notice of claim was given. The relevant
extract from the policy (annexure ‘FK 1" to my supplementary affidavit)
reads: “if during the period of insurance, written notice of a claim
against the Insured has been given to the Insurers, then any claim
which is subsequently made against the Insured and reported to the
Insurers alléging, arising out of, based upon or attributable to the facts
alleged in the claim of which such notice has been given or alleging
any wrongful act which is the same, related, continuous or repeated
wrongful act alleged or contained in such claim, shall be considered

made against the Insured and reported fo the Insurers at the time such

notice of such claim was given” (my emphasis).

The assertion by Kamionsky in paragraph 64 that “the only reason for
the repudiation not in dispute is that the premiums on the policy were
not paid” is incorrect. Whilst it is so that the non-payment of premium
may later have caused a repudiation, as intimated by the insurers’
attorneys, the relevant policy would in any event not have responded to
a claim, and, furthermore, the policy exclusions relating to the 2006
financial report were not inserted as a result qf the non-payment of

premium, but had been there all along.
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FRANCISCO JABULANE KHOZA

The deponent has acknowledged to me that he knows and understands the
contents of this affidavit which was signed and sworn before me at
Johannesburg on the /ﬂz day of November 2015, the regulations contained

in Government Notice R1258 of 21 July (as amended) having been complied

COMMISSIONER OF OATHS

BRIGHT FABIEN Ti2A™
EX OFFICIC
COMMISSIONER GF O/
PRACTISING ATTORN:" .
REPUBLIC OF SOUTH AFriiif
165 WEST STREET
SANDTON

BRIGHT FABIEN Ty
EX OFFICIO aA
COMMISSIONER OF OATHS




ynam-ique
IF Umbrella Pension and Dynam-ique SA Umbrelia
Provident Fund Pension and Provident Fund

3 August 2011

Dynam-ique SA Umbrella Pension Fund
Dynam-ique SA Umbrella Provident Fund
IF Umbrella Pension Fund
IF Umbrella Provident Fund

Communication from the Trustees io intermediaries, participating employers
and members

introduction
o . . The previous communication from the Board was dated 26 April 2011.

e  Since then, the Chief Executive of Aon Hewitt has sent a letter to intermediaries
and participating employers, dated 15 July 2011, giving an update on the
progress of the member level rebuild and setting out the milestone steps in the

_recovery plan over the next 12 months. A copy of this letier is enclosed.

. This Communication provides an update on other aspects concerning the
Funds. :

New Trustee

. Ms Stefane Bredenkamp, who heads up the Retirement Funding Administration
Services of Aon Hewitt South Africa, has stood down as a trustee of each of the
Funds. Ms Bredenkamp has been replaced by Craig Falconer, Executive Head
of Aon Hewitt Actuarial, who in terms of the Rules has been nominated by Aon
Hewitt and has been approved by the current Board.

insurance Position

e The current Board of Trustees wish members to be aware of the nature of the
insurance held by the Funds.

Registration number: IF Pension {12/8/37464) IF Provident {12/8/37452}
Dynam-ique Pension (12/8/37635) Dynam-igue Provident {12/8/37634)
Registered Address: 1 Sandton Drive, The Place, Sandton, Johannesburg

Trustees: J Rollason {independent Chairman}, R Welham (Independent Trustee), ’
F Knoza (Independent Trusiee), C Stuart (Trustee),
L Wingrove-Gibson (Independent Principal Officer)

A



The Funds have held Pension Fund Trustees Liability insurance for the Dynam-
ique Funds since November 2006 and for the IF Pension and Provident Funds
since August 2004,

Whether or not a claim is paid out under this policy depends on the terms and -

conditions in force at the time a claim is made. These terms and conditions
have varied from time to time depending on what it was possible to buy in the
market place.

The insurers were first notified of the circumstances giving rise to the cost of the
rebuild during the insurance period beginning 1 August 2010. The Trustees
have opinion from their legal advisors that claims which arlse from the rebuild,
such as claims by members for their contributions to the cost of the rebuild, are
probably excluded under the terms of the policies. This Is as a result of the
exclusions imposed by the insurers on the renewal of the policy as at 1 August
2010.

You may have seen comment that the Liability cover lapsed earlier this year.
This was s0, but the Trustees arranged for reinstatement with no gap in the
period of coverage. The current policy will expire on 31 May 2012. At this time
legal opinion suggests that the exclusions relating to the reinstated cover are
effectively the same as the exclusions that applied to cover prior to the lapse.

Legal Actions .

The Funds, as discussed in previous communiqués, have instituted action
against Dynam-ique, a director of Dynam-ique, and Aon, in order to
compensate members as much as possible for the costs of the rebuild. All of
these actions are currently defended. Copies of the pleadings in each of the
respective matters are available to members on request.

Regarding action against Aon, the trustees have been in discussion with Aon
regarding the claim. The next step in the matter is for Aon to formally file its
plea once requested to do so by the Funds. The trustees, in addition to being in
discussion with Aon, have sought confirmation from their advisors on certain
aspects of the claim which necessitates further investigation before proceeding.
It is anticipated that the next step will take place within the next month.

Regarding action against Dynam-ique Consultants and Actuaries (Dynam-
ique’), the former administrators, Dynam-ique have faken issue with the
jurisdiction of the arbitrator, which must still be resolved. The trustees have
invited Dynam-ique to discuss possible settlement of this matter with them but
have not received a response from Dynam-ique. Further, the Funds have
afforded Dynam-ique various opportunities to confirm the process Dynam-ique
wishes to follow in dealing with the issue of jurisdiction, but it appears that the
Funds will have to approach the Arbitrator directly for directions on this issue.



. Regarding action against the director of Dynam-ique, objections have been
received to the Funds' particulars of claim from the Defendant’s attorney. The
Funds have attended to these objections and are of the view that the objections
have been addressed. The next step, barring any further objections, will be for
the Defendant to file his plea, the Funds should then be in a position to apply
for a trial date.

° Foremost in the minds of the trustees is the viability and cost of each of these
actions, which are regularly reviewed. The trustees are also reviewing whether
recovery may be obtained from any additional parties and members will be
updated once such decision is finalised.

Complaint

. The Board is aware of a complaint against the previous Board(s) of Trustees
currently being considered by the Pension Funds Adjudicator surrounding the
decision to undertake the rebuild and the alleged lack of supervision that led to
the need for the rebuild.

Members will be kept informed of any significant developments

JOHN ROLLASON LINDY WINGROVE-GIBSON

CHAIRMAN PRINCIPAL OFFICER
Not signed sent electronically




